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utor operates a retail 
liquor store at 107 Wil- 
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There was no preponderance of 
probabilities that the accident 
arose out of the employment. 
The judgment of the Pleas is 
reversed and the judgment of 
the Bureau affirmed. No costs. 
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Bar Forsees Notable Role 
For New Court 


United Nations’ Tribunal to Be 
In Strong Position to Help 
Preserve Peace 


Chicago, Ill. (CCNS) — The 
new International Court of Jus- 
tice will be in an improved and 
singularly secure position to do 
its part in establishing a law- 
governed world of peace, justice 
and security for the nations, in 
the opinion of the American Bar 
Association Journal. 

The Journal sees cause for re- 
gret in the supersession of the 
old court, the creation of a 
hiatus during which there will 
be no court, and the limitation 
of participation for the present, 
at least, to members of the 
United Nations, thus excluding 
such nations, as Sweden, Switz- 
erland and Portugal, which were 
staunch adherents of the old 
court. 


Necessary Compromise 


If such compromises, however, 
were essential to agreement on 
a Charter, “who will say it was 


too great a price to pay?” the 
editorial asks. 
The new court statute, says 


the writer, follows the old very 
closely, with considerable im- 
provements. Jurisdiction of the 
present court is fully maintain- 
ed, and the new statute goes to 
the limits of language in retain- 
ing for the new court the juris- 
diction conferred by some 400 
treaties and agreements now in 
force. 

While the sweeping extension 
of compulsory jurisdiction was 
favored by many delegations, it 
was not deemed wise to insist on 
this over the objection of several 
nations not yet accustomed to 
submitting controversies to 
courts. 

Follow Bar Proposals 

Nearly all the recommenda- 
tions made by the Canadian and 
American Bar Associations have 
been embodied in the new 
statute, the editorial notes. 

The writer finds also that the 
Charter places an emphasis on 
justice and international law, 
and declares various principles 
and basic objectives, which will 
greatly strenghten the hand of 
the court and hearten all its ad- 
herents: 
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On the basis of these counts, 
the committee has been able to 
spot numerous cities with more 
than 1,500 population where no 
resident law offices are now 
maintained, and many areas in 
which the ratio of lawyers to 
the general population indicates 
that present numbers may not 
be sufficient to meet the needs 
for legal service. This informa- 
tion has been made available to 
State Bar associations and other 
agencies interested in the place- 
ments of lawyers. 

The committee is encouraging 
lawyers returning from war ser- 
vice and young lawyers just en- 
tering practice to open their 
offices in communities where 
they are most needed. As part of 
this program, a booklet, “Look 
Before You Leap,” oulining mat- 
ters to be considered in plan- 
ning a career in the law and 
choosing a place in which to 
practice has been published. 
This booklet can be obtained 
from the Chicago office of the 
American Bar Association. 

Commenting on this work, 
Chairman Stephens emphasizes 
the fact that statements as to 
whether there are too few or too 
many lawyers in the United 
States are premature. Law 
school enrollment has suffered a 
serious decline during the war, 
and many older lawyers have 
remained in practice beyond the 
normal retirement age to carry 
on for younger associates absent 
in war service. Until these con- 
ditions return to normal and 
lawyers in military service are 
back in active practice, the com- 
mittee feels that it is impossible 
to draw any accurate conclu- 
sions from the limited data 
available. 


World Bar Organization 





Washington, (CCNS) — Steps 
looking to establishment of an 
international Bar association 
have been taken with organ- 
ization of a nine-nation com- 
mittee, Herbert H. Rice, past 
president of the Federal Bar 
Association, announced. 


United States representatives 
on the committee are George 
Maurice Morris, former presi- 
dent of the American Bar As- 
sociation, Assistant Attorney 
General Robert N. Anderson, 
past president of the Federal 
Bar, Mary M. Connelly, past 
president of the Women’s Bar, 
and Chief Justice Phil S. Gib- 
son, of California. 

Mr. Anderson heads a com- 
mittee of the American Bar 
Association’s International Law 
section that had been consid- 
ering the world organization 
idea. 
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had either fled the kingdom or 
“kept house.” Following the ac- 
quisition of individual rights 
under Magna Carta, one of the 
most zealously treasured was 
the freedom from illegal inva- 
sion of one’s house by officers 
of the Crown. As is unfortun- 


Clock - Stopping By 
Legislature Is Challenged 








Connecticut Bar Declares Widely 
Followed Practice is “Flouting 
Constitution 


Hartford, Conn. (CCNS)—Old 
legislative trick of stopping the 
clock as the time for adjourn- 
ment draws near is questioned 
by the Connecticut State Bar 
Association, with reference par- 
ticularly to Bar admission legis- 
lation. 

The Connecticut Legislature 
remained in session after mid- 
night on June 6, the date when, 
according to the Constitution, it 
must adjourn. After that hour it 
passed a number of bills, one of 
which provides for admission to 
the Bar of attorneys from other 
states. 

Uncertain about Action 

William H. Blodgett, Bar 
president, said he didn’t know 
whether the association would 
question in the courts the valid- 
ity of measures adopted after 
the clock was stopped. 

But, he said, it was the opin- 
ion of the association’s executive 
committee that the clock-stop- 
ping practice was “flouting the 
Constitution.” 

Bar’s objection to the admis- 
sion to practice bill is that no 
legislation should transfer from 
the judiciary of the state the es- 
tablishment of requirements of 
admission to the Connecticut 
Bar. 

Test not Expected 

Although any citizen or group 
of citizens in the state is at lib- 
erty to enter the courts for a 
test case on the legality of the 
post-midnight enactments, ob- 
servers at the capital said they 
doubted the courts would de- 
clare such legislation invalid. 
They pointed out that the prac- 
tice has been followed in other 
states and even in Congress and 
has become an accepted pro- 
cedure wherever it is not over- 
done. 

It was said there was no ques- 
tion of the good faith of the 
Legislature in any of the enact- 
ments. None of the bills involved 
was “sneak legislation,” it was 
said, and the Legislature was ac- 
complishing the same result it 
doubtless would have achieved 
through a special session. 


4) Se ms 





ing precluded under the earlier 
law from keeping property at 
home, it seems that churches 
offered a haven for concealing 
assets and it required special 
legislative enactment to render 
this practice equally vulnerable. 

The Constitution of the Unit- 
ed States grants to Congress 
the power to establish uniform 
laws on the subject of bank- 
ruptcies*’ and federal jurisdic- 
tion is paramount to the ex- 
tent that Congress has chosen 
to assert it.‘ Prior to the Act of 
1898, pursuant to which, as 
amended, bankruptcy is to-day 
still administered, federal legis- 
lation was evidently for emerg- 
ency purposes only. A national 
law on the subject was enacted 
following each of three major 
depressions and promptly re- 
pealed again upon the return 
of prosperity.” During this 
whole time, individual states 
had insolvency laws seeking to 
control various aspects of a 
debtor’s embarrassment. For 
the short intervals of asserted 
federal control, these state laws 
were merely suspended in so 
far as they were in conflict 
with the national legislation 
and were revived when Con- 
gress repealed its measures. It 
has been held that state in- 
solvency laws are valid and 
continue operative to the ex- 
tent that they do not conflict 


with the paramount federal 
law.’ 

The first Act of Congress 
(1800) embodied the concept 


that a bankrupt debtor is ipso 
facto dishonest, which had pre- 
vailed under the English sys- 
tem enforced in the colonies 
prior to the revolution. It like- 
wise applied only to traders 
and a discharge of the debtor 
by his taking the initiative was 
unknown. It was not until the 
second Bankruptcy Act (1841) 
that the discrimination to 
traders was eliminated and 
that provision was made for a 
voluntary discharge, thereby 
recognizing that a debtor might 
be honest but unfortunate and 
that society might benefit most 
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*Re eprint “1 from National 
Referees in Bankruptcy, April, 


Association of 
1945 issue. 


This address was printed in the Commercial 
Law Journal for February 1945. It was 
delivered at the annual banquet of the New 
York Members Association of the Commercial 
Law League of America on December 11th 
last t. 
*v. 8. Dis —_ t Judge for the Eastern 

Dis trict of New York. 

1. 34 Henry “VIT, c. 4. 

2. 13 Elis., ¢. & 

4. Art. I, Sec. 8, cl. 4. 

4. Sturges v. “ Crowinshield, 1. .U, &: (4 
Whe ) 122, 4 L. Ed. 529: Atlanta F. & 


Insulation Co. ¥. Aberdorter Ins, Agency, 
5 Cir., 1943, 136 F. 24 45 

5. Act of 1800 (2 Stat. 19) repealed 3008 
(2 Stat. 248); Act of 1841 (5 Stat. 440) 
repealed 1843 (5 Stat. 614); Act of ther 
(14 Stat. 517) repealed 1878 (30 Stat. 99). 

6. Ogden v. Saunders, 25 §. (12% 

6 L.Ed., 606; "eat vy. | 

5 U. 5, 38 8. 215, 62 
E4. 507, 41 Am. B. R. 1; JFoRgeor L 
. 8. 527, 53 8. Ct. 265, 7? L 
Ed. 473, 22 Am. B. R. (ns) 63. 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


TAXATION — WITNESSES — 
EXPERTS — An expert may 
testify from his experience 
and knowledge in managing 
property though it be incon- 
sistent with the actual income 
and expense figures of the 
property involved. 

TAXATION — The judgment of 
the State Board is presump- 
tively correct. 

—A history of lower assessments 
in prior years is not conclu- 
sive. 

Digested from an opinion by 
Donges, J., rendered July 24, 
1945. N. J. Supreme Court. Pru- 
dential Ins. v. Div. of Tax Ap- 
peals, etc., et al. For prosecutor: 
Edward P. Stout. For defend- 
ants: Milton B. Conford. 

These writs bring up judg- 
ments fixing the assessment for 
local taxation of a property in 
Union City for 1942 and 1943. 
The property is a 5 story apart- 
ment house constructed in 1924 
and containing 126 apartments. 
The judgments fixed the assess- 
ment on the building at $300,000 
for 1942 and $270,000 for 1943. 
The city consents to a reduction 
to $270,000 for 1942. Prosecutor 
contends the true value is 
$200,000 at which it was assessed 
for 1940 and 1941. 

Prosecutor’s expert testified to 
a value of $204,000 based upon 
capitalization of the income re- 
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ceived from the property. 
used the actual income and 
pense figures supplied by 
taxpayers and capitalized the 
actual net income. The city’s ex- 
perts fixed the value at $300,000 
and $270,000 based on a capitali- 
zation of what they thought, 
from their experience in man- 
aging like properties, the cost 
and expense and net income 
should be. Another expert set a 
sound value of $304,000 on the 
building. These experts also ar- 
rived at the value on the basis 
of replacement cost less depreci- 
ation. 

Prosecutor criticizes the testi- 
mony of the city’s experts be- 
cause they did not use the ac- 
tual expense figures. The court 
sees no impropriety in the use 
by an expert witness of his ex- 
perience and knowledge in op- 
erating apartment houses in the 
community. Income is an ele- 
ment to be considered but is not 
conclusive in fixing value for 
taxation. 

The judgment of the State 
Board is presumptively correct 
and the burden is on the party 


He 
ex- 
the 


attacking it to overcome that 
presumption. This court does 
not disturb such judgment on 


questions of fact unless the evi- 


dence is persuasive that the 
Board erred. There is no such 
persuasive evidence here. Prose- 
cutor has not borne the burden 
cast upon it 

The history of the lower as- 
sessments in prior years is not 
conclusive in view of the testi- 
mony referred to and in view 
of the evidence that values had 
been enhanced by the comple- 
tion of the Lincoln Tunnel and 
that there had been a general 
up-trend in apartment house 
values in the vicinity 

The 1942 assessment is re- 
duced to $270,000 by consent and 
both judgments in that sum af- 
firmed. 
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Springfield, Ill., 
Waiting impatiently 
rival of 


ar- 
witness in a 
murd Judge Law- 
rence E. Stone remarked 
“The difference between 
yers and doctors, so far as this 
court is concerned this, the 
lawyers are always in court 
when I don’t want them and 
the doctors are never in court 
when I do want them.” 


a medical 
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law- 
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PRACTICE — A verdict will not 
be set aside as against the 
weight of the evidence unless 
it clearly appears that it was 
the result of mistake, passion, 
prejudice or partiality. 
Digested from a memorandum 

by Eastwood, C. C. J. N. J. Su- 

preme Court, Mercer County. 

Callahan, et al v. P. S. Interstate 

Trans. For plaintiff, Lucille Pet- 

tite: Irving H. Lewis. For de- 

fendant: Henry H. Fryling, Ar- 
thur C. Gillette. 

This matter is before the 
court on a rule to show cause 
why the verdict of no cause 
against Lucille Petite should not 
be set aside as against the 
weight of evidence and the re- 
sult of mistake, passion or pre- 
judice. 

The suit was the result of an 
automobile collison. Lucille Pe- 
tite was a passenger in the Cal- 
lahan car which collided with 
defendant's bus while the latter 
was making a left turn. The 
plaintiff alleged defendant’s 
driver had been negligent in 
that he turned to the right first 
and then suddenly to the left 
without warning. Defendant’s 


witnesses testified the bus made 
the usual normal turn, in a pru- 
dent manner and had given 


warning of such intention. 

A verdict will not be set aside 
as against the weight of evi- 
dence, unless the facts and cir- 
cumstances clearly sustain the 
inference that it the result 
of mistake, passion, prejudice or 
partiality. It will not be set 
aside though the court, if it had 
as a jury would have found 
The mere fact that it 
is discordant with the evidence 
or agail the weight of it does 
not justify the court in setting it 
aside. The question of credibil- 
ity, the decision of facts and the 
rawing of logical and legiti- 
mate inferences are for the jury. 
The evidence was divergent 
and contradictory. The issue 
was therefore a factual one for 
the determination of the jury. 
Its verdict should not be dis- 
turbed. 

Rule discharged. 
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VETERANS — CIVIL SERVICE 
—A person holding a position 
under the Passaic Valley Sew- 
erage Commission holds a po- 
sition under the government 
of this state and receives his 
salary from the state within 
the meaning of R.S.38:16-1 


Digested from an opinion by 


with the approval of the senate 
and may be removed by the 
Governor for cause. They are 
given the power of condemna- 
tion and the power to contract. 
Their accounts are subject to 
annual audit by the state comp- 
troller. The commissioners are 
paid out of the State Treasury 
as well as half of the cost of 
performing their duties. 


Our court of Errors has held 
the board is an arm of the state 
and hence the property of the 
commissioners was not subject 
to local taxation. The U. S. Su- 
preme Court, in another contro- 
versy, held the commissioners 
were a corporate agency of the 
state and their acts must be 
treated as that of the state it- 
self. 

The subject matter for which 
the commission was created 
of public importance. It was 
created under the state’s police 
power. The court concludes that 
since it is “an arm of the state” 
wielded for a public purpose and 
is a “corporate agency of the 
state”, a person holding a posi- 
tion under the Commission 
holds a _ position “under the 
government of this state” with- 
in the meaning of RS. 38:16-1. 


The funds from which prose- 
cutor’s salary paid are re- 
ceived from municipalities and 
individuals under contracts. It 
would follow that funds received 
by an agency of the state in per- 


is 


is 


are, in essence, funds of the 
state, and that, therefore, prose- 
cutor received his salary from 
the state regardless of the chan- 
nels through which it reached 
him. He meets the requirements 


of the statute. 





The resolution under review is 
set aside. 
(Continued on page 7, col. 1) 
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Donges, J., rendered July 24, 
1945. N. J. Supreme Court. 
Brickett v. Lagay, et als. For 
prosecutor: Foley & Francis. For, 


defendants: Louis Auerbacher, | 
Jr. For American Legion, amicus 
curiae: Thomas E. Duffy. 
This writ was allowed to re- 
view a resolution of the Passaic 
Valley Sewerage Commission re- 
moving prosecutor from his po- 
sition as River Inspector. Prose- 
cutor is an honorably discharg- 
ed veteran of World War I and 
claims tenure under RS. 38:16-1. 
This section gives tenure during 
good behavior, to veterans | 
“holding a position or office un- 
der the government of this 
state, or the government of any 
municipality or county . .. whose 
term of office is not now fixed by 
law, and receiving a salary from 
such state, county...” 

The defendants contend one 
holding a position with the Pas- 
paic Valley Sewerage Commis- 
sion does not hold a position 
“under the government of this 
state” and does not receive a 
salary “from such state”. That is 
the determining question since 
R.S. 58:14-6 provides the com- 
missioners may appoint officers, 
employees, etc., prescribe their 
duties, fix their compensation, 
and remove them at pleasure. 
The Passaic Valley Sewerage 
District was created by RS. 14: 
58-1 et seq.-The commissioners 











are appointed by the Governor 














A oy tatement of “Policy 


4 ge Fipetity Union Trust Company 
has long emphasized to individuals 
planning to name this institution in 4 
fiduciary capacity that the individual's 
own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 
We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 
services may be correlated to the best 
interests of the public which both the 
bar and ourselves serve. 


FIDELITY UNION 
TRUST COMPANY 
Newark . . . East Orange 
- NEW JERSEY... 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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A Judge Views Bankruptcy 





(Continued from page 1) 





a debtor were given a 
» to start anew with a 


slate. 

purpose of permitting a 
in effect to compel his 
ops to release him from 


tions Which he had con- 


incurred is to enable 


nest and well-intentioned 





- to relieve himself of a 
which might otherwise 
neck for 


as will be the case in 
instances after the pres- 
ar comes to an end, un- 
ictable circumstances 
mes catapult even a per- 
‘undoubted integrity into 


»s of financial stress from 


he will be totally unable 
ricate himself. In these 
tis just and proper that 
permitted to sur- 
his non-exempt as- 
court for equitable 
tion amongst his cred- 

ind to be relieved of those 
In contrast, the wilful 

pay just debts 

be zealously guarded 
in administering bank- 


tor be 


au 
the 
tf 


jually the theory of com- 

and creditor control 
ined a cOMmanding pos- 
ir system of bank- 
» recent depression— 
he only one our youth 
us to remember—intro- 
the new philosophy of 
tation of honest debtors 
best means of serving 
ial and commercial! in- 

the nation. It was 
that the dumping at 
e prices required by a 
liquidation only further 
mH an already disturbed 
To effectuate this new 
hy and to clarify and 
the entire administra- 
vankruptcy, the Amend- 
ct of 1938, better known 

Chandler Act, was 


Th 


mber of rehabilitation 
are provided for in the 
Act. Arrangement pro- 
sunder Chapter XI take 
ke of compositions and 
1s of unsecured debts 
“tions 12 and 74 of the 
amended. Chapter 
with real property 
ments by persons other 
tporations and Chapter 
mcerns wage earner 
hich have been design- 
ueve wage earners from 
fassment of garnish- 
nd attachment proceed- 
d employers from the 
and expense in connec- 
erewith. The very im- 
corporate reorganiza- 
visions appear in Chap- 
mecessor to Section 77B. 


as 


aS 


2 Stat 


These rehabilitation sections 
apply to one who is insolvent 
in the equity sense, i.e. unable 
to meet his legally incurred 
debts as they mature, as dis- 
tinguished from the ordinary 
insolvency, which is the inade- 
quacy of the debtor’s assets, at 
a fair valuation, to pay his lia- 
bilities. That the constitutional 
grant of power to Congress to 
enact uniform laws concerning 
bankruptcies extends to these 
cases has been judicially pass- 
ed upon and upheld.* The uni- 
formity required is geographical 
and not personal.’ 

Bankruptcy might be defined 
as the status of a debtor de- 
clared by judicial process to be 
unable to pay his debts. This 
definition suggests the error of 
interchangeably using the 
terms “bankruptcy” and “insol- 
vency”; one who is insolvent is 
not a bankrupt until his status 
has been judicially declared. 
Bankruptcy is an in rem pro- 
ceeding and in so far as the 
adjudication declares the Stat- 


us of the debtor, it is conclu- 
sive upon all the world and 
even strangers to the decree 
may not attack it collaterally 


but it is not res adjudicata as 
to the facts or as to subsidiary 
questions of law upon which it 
is based except as to parties to 
the proceeding or their privies.” 

Despite the valiant attempt 
by the legislators in the 
Chandler Act revision to min- 
imize abuse of the true pur- 
poses of bankruptcy, inequities 
sometimes still appear but it is 


the creditors themselves who 
are in large part responsible. 
Lack of proper investigation 


before credit is extended, and 
a general apathy toward the 
bankruptcy proceeding when 
the credit has gone wrong, are 
two mistakes which business 
would do well to remedy. I 
suppose competition for cus- 
tomers in normal times brings 
about the former but that is 
out of my line and I shall leave 
it to you to ponder. The writ- 
ing off of an account as soon 
as a petition in bankruptcy is 
filed, presumably with the 
thought that to pursue the 
matter further would be send- 
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Only by vigorous prosecution 
of bankrupts who violate crim- 
inal statutes or the penal pro- 
visions of the Bankruptcy Act,” 
will frauds be deterred. The 
United States Attormeys’ office 
has an enviable record of con- 
victions of bankruptcy fraud 
perpetrators, largely due to the 
indefatigable pursuit of sus- 
pects by the Federal Bureau of 
Investigation agents but the 
government does not act until 
its attention has been called to 
a criminal violation. It has 
happened that creditors who 
filed specifications of objections 
to a bankrupt’s discharge have 
been bought off, thereby per- 
mitting the unopposed  dis- 
charge, since the statute in its 
present form requires the court 
to grant the applicant a dis- 
charge unless one or more of 
enumerated unauthorized acts 
is alleged and proved.” All un- 
secured creditors are to be 
treated alike and settlements 
with individual creditors are 
prohibited. 

The theory of bankruptcy is 
creditor control and this is in- 
tended to mean by representa- 
tives of a majority. Yet it fre- 
quently develops that an active 
minority in fact controls the 
proceedings. All the creditors 
whose claims are scheduled are 
entitled to attend a meeting, 
of which they are given notice 
by the referee, and at that 
meeting to elect a trustee who 
will be charged with the duty 
of pursuing all the bankrupt’s 
assets and converting them 
into cash for distribution. In 
practice, it too often happens 
that many creditors do not ap- 
pear or take any interest in 
the matter, only to wake up 
too late to the loss which they 
have suffered by their indol- 
ence. 

The Bankruptcy Act appears 
to set forth in unambiguous 
language the contents of a 
proof claim entitled to be al- 
lowed.* But judicial emascula- 
tion has rendered this require- 
ment nugatory and anything 
which a strained imagination 
may construe as apprising the 
referee that a claim is being 
made has been held to satisfy 
the statute, so as to permit 
amendment later in accordance 
with subdivision (n) of Section 
57." Our Circuit Court stated 
only a few days ago that there 
has as yet been no authorita- 
tive determination of the ques- 
tion whether the Chandler Act 
has established stricter re- 
quirements which make inap- 
plicable cases involving the lib- 
eral amendment of claims un- 
der the statute as it formerly 
existed.” There is thus no ex- 
cuse for a creditor not filing 
some notice of his claim with- 
in six months after the date 
set for the first meeting of 
creditors, the time prescribed 
by the statute, and he may re- 
gret not having done so. 


A rather harsh result pos- 
sible under the old law of cred- 
itors not seasonably filing their 
claims was remedied by the 
amendment of 1938. The omis- 
sion to file where there were 
few or no scheduled assets was 
not considered significant until 
assets were unearthed by the 
trustee after the time had ex- 
pired for filing. Formerly, if the 
assets in an estate were suffic- 
ient after administration ex- 
penses, to pay all creditors 
whose claims had been allowed, 
any surplus remaining went to 


the bankrupt. Section 57 (n) 
of the Bankruptcy Act (II 
USCA 93n) now provides that 


when all claims which have 
been duly allowed have been 
paid in full, the court may fix 
a time for the filing of claims 
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Para A vidon v.. Halpert, No. 116, decided 
November 30, 1944, 








aig tee" otal ag | roms 


which were not filed within the 


prescribed time and these, if 
approved, shall be allowed out 
of any surplus remaining. The 
Circuit Court _of Appeals for 
the Second Circuit recently 
considered this section of the 
Act and held that “paid in full” 
meant that interes$ was also to 
be paid on the allowed claims 
before application of any as- 
sets to the payment of claims 
of equal priority not season- 
ably filed.” 

Another factor materially in- 
creasing the number of bank- 
ruptcies is the ease with which 
a corporation may be formed 
in New York and some other 
states and the absence of pub- 
lic control over its financial 
status. To the extent that it is 
our public policy to permit in- 
corporation for the purpose of 
limiting personal liability,“ we 
are all indirectly to blame for 
this situation. Individuals with 
no sense of moral responsibility 
are not’ seriously concerned 
when they can organize a cor- 
poration with few, if any, as- 
sets, incur obligations, and 
when the corporation is adjud- 
icated a bankrupt, repeat the 
process with a new corporation. 
I am not suggesting the aboli- 
tion of corporations as such 
but I do think that many of 
the abuses arising from dummy 
and fly-by-night corporations 
could be eliminated by requir- 
ing public disclosure of the as- 
sets to be invested upon forma- 
tion and of periodic balance 
sheets thereafter. 

Another result of the Bank- 
ruptcy Act in its present form 
which is glaringly inconsistent 
with its purposes is illustrated 
by this factual statement. A 
negligently” injures B in an 
automobile collision and a ver- 
dict of $10,000 is rendered 
against him on the _ trial. 
Though A may have an an- 
nual salary of $15,000 or more, 
he may nevertheless file a vol- 
untary petition in bankruptcy 
and be relieved of this obliga- 
tion by relinquishing his pres- 
ent assets.” B is without rem- 
edy, whatever his plight. 





(Continued on page 5, col. 1) 
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, decided November 2, 1944. 

18. Flenkrieg v. Siebrecht, 238 N. Y. 254, 
144 N. E. 519; Newark Fire Ins. Co, v. 
Brill, 7 N. Y. S. 2d 773; ef. African Metals 
( p. v. Bullova, 288 N. Y. 78, 41 N. E 


2d 466 
19. As distinguished 
malicious injuries to the 
bility for which is not C 
ton 17 of Bankruptcy Act, 11 USCA 35. 
26. Section 63a (7) of the Bankruptcy 
Act, 11 USCA 103a (7); In re_ Locker 

(D. C., N. ¥., 1939) 30 F. Supp. 642. 


from ‘‘wilful and 
person,’’ the lia- 


dischargeable. Sec- 





Basic Law Is Relied On In 
Agency Ruling 


That Is Held to Make U. S. Law 
Control over Florida Anti- 
Closed Shop Measure 


Washington (CCNS) — With 
its back aganist the U. S. Consti- 
tution, so to speak, the War La- 
bor Board was able to ignore a 
recently adopted amendment to 
the Florida Constitution to ban 
the closed shop in that state. 

In what may be the first case 
in which a federal administra- 
tive agency has run head-on 
into the basic law of a state, the 
board got out the federal or- 
ganic law and pointed to Article 
6, section 2, which reads: 

Text of Constitution 


“This Constitution, and the 
laws of the United States which 
shall be made in pursuance 
thereof or which shall be made 
under the authority of the 
United States shall be the su- 
preme law of the land, and the 
judges in every state shall be 
bound thereby, anything in the 
Constitution or laws of any state 
to the contrary notwithstand- 
ing.” 

The board’s decision upheld a 
maintenance of membership di- 
rective issued by the Regional 
WLB office at Atlanta to a Flor- 
ida paper mill. 

It acted after Florida’s At- 
torney General J. Tom Watson 
had asked for a different ruling 
in the light of the Florida con- 
stitutional amendment provid- 
ing that the right of a person to 
work should not be denied or 
abridged on account of member- 
ship or non-membership in a 
union. 

Is Supreme Court 

In denying this request the 
national board held that the 
War Labor Disputes act is su- 
preme when it conflicts with 
state law, either statutory or 
constitutional. 

Under the maintenance of 
membership clause a worker 
must keep up his union dues for 
the duration of the collective 
bargaining contract or lose his 
job. The WLB said three other 
Florida paper mills had similar 
agreements with unions. 

A U.S. District Court decision 
recently held the anti-closed 
shop amendment valid. 
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In 1836, citizens of Newark 
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In some communities, there is occasional 
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A WORD ABOUT THE FORM OF DECISIONS 


With the law tomes packed with decisions on every point 
of human dispute and friction, the time ought to be near when 
a jurist will find it wise to be terse by simply ruling in two- 
line decisions, “Affirmed on the authority of Smith versus Jones 
in 98 Equity.” 

On the other hand we have jurists who delve not only thor- 
oughly but exhaustively into all factual nooks and cranies of a 
given case, finally reaching the same conclusion after endless 
pages of what appears to be indecisive thinking out loud. The cure 
may be a newspaper copy-desk man hired by the profession to 
teach men on the bench that more reflection and wisdom are to 
be found in sententious utterances than in sheer length of de- 
cision. 

To clog our loaded law-book shelves with prolixity is no ser- 
vice to the doctrine of the precedent. The facts of any one case 
are in most instances of no service to the bar and public where 
the facts are not unique or peculiar and where sound law already 
prevails. A mere reference to the authority is sufficient. : 

And a word against recondite, tedius sentences that become 
confused and meaningless after scores and scores of words: Why 
can’t the gentlemen of the bench chop up their thoughts into 
punch lines? Newspapermen must do it to communicate their 
thoughts to the public. It is more important the judges follow 
clear, simple lines of word reasoning. Their thoughts may be pre- 
cedents in the days to come. 

A final suggestion .. . let us not lean too far to the side to 
avoid a precedent. We’re past namby-pamby days. Too frequently 
do we read, “The Court makes no decision on this point as it is 
not dispositive of the case in the light of what we have held.” 
Why not dispose of as many points in issue as possible? The saving 
of other litigants’ time and expense would be enormous. 

A. WARREN LITTMAN 


UNNECESSARY PAPERWORK 


This column has several times spoken up against the fatuous. 
expensive, wholly unnecessary ritualism which occasionally arises. 
now in one proceeding now in another, unless the paperwork of 
court practice is continually reexamined and, where need be, over- 
hauled by a strong, standing advisory committee on rules. It is 
not enough merely to create a broad rule-making authority, as 
did the Practice Act of 1912 and the Chancery Act of 1915, with 
power to set aside practice statutes. There must be a committee 
laid out by the authority especially to shake it up; for the author- 
ity, an incorrigible Rip Van Winkle, is quite apt to wake up some 
morning to find twenty years of white whiskers hanging down 
and another generation playing about. 

We have, for instance, made the point before in this column 
that a proceeding in Chancery for the sale of infant’s lands re- 
quires in the usual case no less than five orders by the court and 
as many appearances in it. Moreover, a special guardian must be 
appointed under a special bond, who, after having accounted and 
been paid his commissions, turns the proceeds over to a general 
guardian. The same, indeed (because of the narrow jurisdictional 
ledge on which the future title of the land must rest) a more pre- 
carious proceeding for the sale of infant’s lands, is completed in 
the Orphans’ and Prerogative Courts, usually after two applica- 
tions and two orders and occassionally after one order and appli- 
cation. Under the statute, R.S. 3:21-12, controlling the probate 
court, the general guardian acts for his ward without being ap- 
pointed special guardian, thereby avoiding double commissions 
and the expense of two bonds. 

However, we deal today only with the unnecessary paperwork 
Why should there not be a rule in all courts that, where there is 
no conflict of interest, a general guardian may volunteer to act as 
next friend or guardian ad litem for his ward in all cases without 
appointment by the court; or if there be no general guardian or 
his interest conflicts, then, where an infant is involved, the father 
(or in such case, if he be dead, incompetent or his interest con- 
flicts, then the mother; or if both be dead or incompetent then 
the person in loco parentis if his interest does not conflict) may 
so act. In Chancery one sues as next friend of an infant without 
being appointed as such by the court but an appointment is re- 
quired in the case of a guardian ad litem and in all cases in the 
probate and law courts. Under the rule proposed, a careful prac- 
tioner would adduce proof as to the matter of conflict of interest 
and might see that, in the final decree and perhaps in the rule for 
judgment or postea, there is included an express adjudication’ as 
to that mater. : 
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TERMS MISUNDERSTOOD 
By Hyacinthe Ringrose, 
Of the New York Bar 

In the vortex of political dis- 
cussion following the military 
defeat of Hitlerism, two simple 
terms are grossly misunderstood, 
namely “civilization” and “de- 
mocracy.” 

Civilization does not mean a 
spiritual or benevolent condi- 
tion. It means nothing more 
than civil organization, which 
may be, as it has been so often, 
malevolent and despotic. 

Democracy does not indicate a 
scientific political structure in 
which government, deriving its 
only powers from the consent of 
the governed, operates simply 
for the common good. It means 
government by the majority of 
the minority, and such a gov- 
ernment may be as odious and 
tyrannical as government by an 
absolute monarch, or a cabal of 
conspirators. Traffickers in votes 
like Boss Tweed and Richard 
Croker find the machinery of 
democracy well suited for their 
corrupt practices. 

If a reasonable and just meth- 
od were obtainable by which the 
most worthy and capable mem- 
bers of a state would rule them- 
selves and their fellows, the 
ideal form of civil government 
would be an artistocracy, which 
Aristotle defined as government 
by the best. 

What then is the most just 
and practical form of govern- 
ment for a people who would be 
free? That is one of the hardest 
questions facing humanity. So 
far any and all forms have 
never risen above the experi- 
mental stage. Even today the 
United States Government, with 
a Constitution which Mr. Glad- 
stone said is the greatest instru- 
ment ever struck in a given time 
from the brain of man, is only a 
splendid experiment. 

But we must not despair of 
obtaining on earth such a gov- 
ernment as will realize the best 
that Plato dreamed of, and Wil- 
liam Tell fought for. It is the 
duty of man to march ever for- 
ward in all things. It probably 
took man a million years to 
realize that government among 
humankind was worth having. 

My main thought is to em- 
phasize two truths. First, that in 
seeking for ourselves the highest 
type of government we should 
not insist that the people of 
other nations copy our political 
forms. Secondly, the substance 
of government is more import- 
ant than its form; and the sub- 
stance of good government is 
the lengthened shadow of good 
citizenship. 


Labor Is Warned On 


*‘Delusive Schemes’ In 
Talk By Richberg 


Roanoke, Va. (C C N 8S) 
Though he feared he would be 
put in the “labor doghouse” for 
saying it, Donald R. Richberg, 
Washington lawyer and onetime 
chief of NRA, has something to 
tell organized labor in an ad- 
dress here. 

It is folly, he declared, for la- 
bor to: 

1. Demand more pay for less 
productive work. 

2. Refuse to have a legal obli- 
gation imposed on both employ- 
ers and employees to settle con- 
troversies peaceably. 

3. To try to make it illegal for 
employers and employees to ex- 
ercise a freedom of choice as to 
their associates and co-workers. 
Mr. Richberg said he felt he 
must protest “as earnestly and 
noisily as I ean, against delusive 
schemes to benefit labor which 
will have more unhappy results 
than investing in gold bricks or 





Japanese bonds.” 
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Philadelphia, Pa. (CCNS) 
Provision of a “home made” 
will that the residuary estate 
“be divided between my 
nephues and niece and Bob 
nephues and nieces” was con- 
strued to require a _ stirpital 
distribution in an opinion 
handed down by the Superior 
Court of Pennsylvania. 

Testatrix left surviving her 
three nephews and one niece, 
while her husband had 18 
nephews and nieces. The ques- 
tion was whether all these 
nephews and  nieces_ should 
share on a per capita basis or 
whether the estate should be 
divided into moities, one going 
to testatrix’s nephews and niece 
and the other to the nephews 
and nieces of her husband. The 
court below employed the lat- 
ter method of distribution, and 
that action was sustained. 

President Judge Baldrige em- 
phasized that testatrix provid- 
ed that her residuary estate 
should be divided between her 
nephews and niece and her 
husband’s nephews and nieces, 
but mentioned none of them 
by name. Where a number of 
persons are not named but in- 
cluded in a general description, 


he said. 

“Furthermore, the nephews 
and nieces of her husband 
stand in a different relation- 
ship from the nephews and 


niece of the testatrix. They are 
not in the same class with her 
own kin. It will be further ob- 
served that the testatrix did 
not divide the remainder be- 
tween ‘each’ of the nephews 
and nieces. It clearly appears 
by the use of the word ‘and’ 
that the testatrix intended to 
separate her relatives from 
those of her husband. The word 
‘between’ is sometimes’ used 
synonymously with ‘among’ but 
in a literal sense it applies to 
only two objects or persons.” 
(Moore’s Estate). 


Cleveland Bar Urges 
Burton, Wilkin For 
Supreme Court Post 


Cleveland, O. (CCNS) — U. S. 
Senator Harold H. Burton and 
Federal District Judge Robert 
N. Wilkin were proposed by the 
Cleveland Bar Association for 
appointment to the U. S. Su- 
preme Court to fill the place 


vacated by Justice Owen J. 
Roberts. 
Both Senator Burton and 


Judge Wilkin are members of 
the Cleveland Bar Association. 
Senator Burton, a Republican, 
began the practice in this city 
in 1912, serving the community 
later as Director of Law and as 
Mayor. Judge Wilkin, a Demo- 
crat, was a member of the Ohio 


Supreme Court before being 
named to the Federal Bench 
here. 


“The legal training, outstand- 
ing public service and high 
judicial characteristics of each 
of these eminent citizens of 
Ohio result in a national recog- 
nition of their qualifications for 
effective membership on the 
nation’s court of last resort,” 
Bar President Thomas J. Jones 
declared in letters to President 
Truman and Attorney General 
Tom C. Clark. 


Judges All Imported 


Washington, (CCNS) No 
member of the local Court of 
Appea’s is from the District of 
Columbia and only two of them 
were ever admitted to practice 
in the District Court, it was 
brought out when former Jus- 
tice Thurman Arnold was 
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are licensed by the State: 
ing Commission. Working 
this board, the State By 
sociation has been instr, 
al in securing adoption 
rules designated to disc 


law practice by colle tion 





Reports on Committee's 

The list of the Banking 
nission’s rules is 4 
extended report on the a 
ties of the Wisconsi: 
authorized Practice 
headed by Assistant At 
General Warren H. Res 
report is published in th: 
rent issue of the Wisconsz 
Review. 

The commission 
|stated as follows: 
| 1. Licenses will not be 
jed to applicants who | 
quarters or office sp 
a common waiting 1 
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2. Licensees are cau 
against publishing om 
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2d,” “We sue when n 
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9. Licensees shall not 
vene between creditor 
torney in any manner 
would control or 
services of the 
which would direct 
vices in the inter 
agency. — CA 

10. Licensees shall = 
mand or obtain in any = 
a share of the proper © 
lation for services perform 
an attorney in collec® 
claim, irrespective of * 
or not the agency may 
previously attempted 
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A Judge Views Bankruptcy 





(Continued from page 3) 





proposal currently receiv- 
considerable attention 
ja go far toward curing 
2 of the evils to which I 
re alluded and would effect 
most significant change in 
xruptcy administration. I 
2 reference to the suspen- 
. and conditioning of dis- 
wes, a practice which has 
nployed in England and 
for some time. The 
é on Bankruptcy of 
ial Conference of Sen- 





Juda: 

rcuit Judges, under the 
mmanship of Judge Orie L. 
illips, recommended the 
stion of this practice into 
pankruptcy system and in 
September, 1944 Report to 
Conference incorporated its 
jminary draft of a proposed 


to amend the Bankruptcy 
to effectuate the sugges- 


ne bill drafted by the Com- 
would require the court 


tee 
suspend the discharge for a 
id not exceeding two years 


satisfied from such evidence 
nas been adduced: 
that the assets of the 
pt at the commence- 
ent of the proceedings were 
of a value equal to 50 
ts on the dollar of the 
nt of his provable debts, 
he satisfies the court 


t such fact has been due, 


imstances for which he 
justly be held re- 
ible; or (2) that he con- 
any provable debt 
four months prior to 
: mmencement of the 
meeedings without having 
tthe time of contracting it 
y reasonable or probable 
und of expectation of be- 
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gable to pay it; or (3) that 
has brought on, or con- 
Duted to, his bankruptcy 


rash and hazardous spec- 
or by unjustifiable 
travagance in living, or by 
umbling or by culpable ne- 
lect of his business affairs. 


Bsa 


» turn over to the trustee 


the non-exempt assets 
ch he had at the time of 
idication and all that he 
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suspension 
reasonable 


acquired during the 
period, excepting a 
allowance, fixed by the court, 
for living necessities of himself 
and family and, if the court 
permits, property necessary for 
the conduct of a business in 
which he is engaged. The 
bankrupt would be required to 
submit to the trustee periodic 
reports of his assets, income 
and expenses. If the court finds 
at the end of the period that 
the bankrupt has attempted in 
good faith to comply with the 
term of the suspension order, 
he may be discharged; other- 
wise, the discharge may be de- 
nied. 

I believe the proposed two- 
year limitation on the period 
of suspension is too short. In 
England, for more reasons than 
the three embodied in the 
Committee’s bill, a discharge 
may be suspended for a period 
not less than two years, no 
maximum being prescribed. An 
exception is made where the 
only fact proved is inadequacy 
of assets at commencement of 
the proceeding, in which case 
the court may order suspension 
until such time as the assets 
attain the specified proportion. 
The English Act also provides 
the additional feature of au- 
thorizing the granting of a dis- 
charge on condition that the 
|bankrupt make prescribed pay- 
iments out of future earnings, 
no reference being made to his 
personal or family necessities, 
;although the court presumably 
would take that factor into 
consideration in setting the 
{amount to be paid. 
| It is also interesting to note 
that since the Act of 1914, a 
bankrupt in England incurs 
criminal liability if, being en- 
gaged in trade or business and 
having incurred debts therein, 
he contributes to his insolvency 
by gambling or rash or hazard- 
ous speculation during two 
years before the filing of the 
petition. Perhaps such an ex- 
treme damper would not be 
welcomed by the chance-loving 
American people but it does 
seem advisable that at least 
some provision, such as_ the 
suspension of discharge, should 
be available to limit the specu- 
lation of debtors. 

In one more respect the Eng- 
lish bankruptcy law is more 
liberal to creditors than that 
of our country. You all know 
that an involuntary petition 
may be filed against a debtor 
who is insolvent and who has 
committed an act of bank- 
ruptey prescribed by the stat- 
ute within the preceding four 
months. It may well be that 
the assets of an insolvent debt- 
or will be dissipated before an 
act of bankruptcy is committed 
so as to justify the filing of an 
involuntary petition. The Eng- 
lish law is similar but the act 
of bankruptcy most frequently 
relied upon is a “notice of 
bankruptcy,” a summary device 
not provided for under our law. 
It appears to be no more than 
a notice by a judgment creditor 
ordering the debtor to pay, se- 
cure or compound the debt 
within seven days; failure to 
comply is an act of bankruptcy. 
A heavy burden rests upon 
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a bankrupt to keep, maintain 
and preserve books of account 
or records appropriate to the 
financial activities in which he 
engages. Creditors should not 
be required to gutss, speculate 
or surmise what disposition the 
bankrupt has made of his as- 
sets. A bankrupt who is engag- 
ed in business who has failed 
to keep or preserve books of 
account or records from which 
his financial condition and bus- 
iness transactions might be as- 
certained is not entitled to be 
discharged in bankruptcy” At 
the beginning, when the bank- 
ruptcy law was first enacted, 
this provision was not so strict- 
ly enforced as it is now. In a 
recent prosecution for fraulu- 
lently concealing and transfer- 
ring property from the trustee, 
it was held to be a proper in- 
ference for the jury to make 
from the keeping of inadequate 
books that this was done with 
an eye to future bankruptcy.* 
A bankrupt who has obtain- 
ed money or credit by making 
a materially false statement in 
writing respecting his financial 
condition is not entitled to be 
discharged. The purpose of 
holding a bankrupt to strict 
accountability in filing truthful 
financial statements is to en- 
courage greater honesty in bus- 
iness transactions and one who 
violates this requirement is giv- 
en short shrift in the bank- 
ruptcy courts.“ In one respect, 
this law may be too harsh. A 
person honestly seeking a dis- 
eharge from substantial debts 
may have made a statement 
in applying for a $50 loan many 
years ago that he had no other 
debts, when in fact he owed 
another obligation. Both that 
obligation and the $50 may 
long since have been repaid 
but his having made that state- 
ment, which was relied upon at 
the time, will forever bar his 
being discharged in bankrupt- 
cy.” Some discretion should ex- 
ist in the court to rule out such 
an objection. It has been sug- 
gested and not without force 
that an investigative agency be 
set up to look into the acts and 
conduct of a bankrupt who 
seeks a discharge. This would 
be particularly effective if the 
court were empowered to sus- 
pend or condition discharges. 
The present war has become 
a factor in bankruptcy admin- 
istration in more ways than 
one. Easy war money has left 
its mark on the bankruptcy 
courts. In 1943, the number of 
new bankruptcy cases brought 
in the United States was 33.4 
percent less than in the year 
before and in 1944 the number 
declined another 44 percent, 
aggregating a reduction of 62.5 
percent in just two years. In 
figures; the drop was from 52,- 
109 new cases in 1942 to 19,533 
during 1944. This leaves a low- 
er number of cases pending 
than at any time during the 
past thirty years.” This situa- 
tion has become a matter of 
serious concern to the referees, 
many of whom in our metro- 
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‘2c (2). My most recent occasion 
to apply this provision was In the Matter 
ot Charles Schwartzman, No 45511 
dated November 25, 1934. See 

Jaspan, 2 Cir., 144 F. 
November 27, 1944. 
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24. The Cireuit Court of Appeals has 
gone so far as to affirm a holding, where a 
debtor answered in proceedings supple 
mentary to judgment that she was not em 
ployed when in fact she was earning a weekly 
wace of $25.00, that she had thereby con 
cealed property with intent to hinder, de 
fraud or delay creditors which, under Sec 
tion 14c (4) of the Bankruptcy Act, 11 
USCA 32c¢ (4), barred her discharge. Kagan- 
owitz v. Manufacturers Trust Company, 2 
Cir., No. 57, decided December 4, 1944. 

25. I recently applied this law In_ the 
Matter of Frank Savarese, 56 F. Supp. 927. 
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Annual Report of the 
ministrative Office of 
Courts, September 1944. 


statistics were taken from the 
Director of the Ad- 
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politan areas devote their full 
time to their official duties and 
have become expertly familiar 
with the details of bankruptcy 


administration. It is desirable 
that they be retained for the 
performance of their functions 
when the inevitable recurrence 
of bankruptcy cases in normal 
numbers materializes after the 
war. At present, referees are 
compensated on the basis of 
fees only and with the decline 
of cases mentioned, many ref- 
erees are not earning enough 
even to maintain their offices. 
A bill is pending in Congress 
(H.R. 1107) which would put 
referees on a salary basis and 
its advocates state that the 
present cost to the government 
could be reimbursed from con- 
tribution of the parties in high 
volume years. Bills are also 
pending in Congress (H.R. 4131, 
4132, S. 1620, 1622) which would 
carry into effect another cur- 
rent suggestion, which is that 
the existing prohibition against 
referees acting as United States 
Commissioners be removed so 
as to permit expedient combin- 
ing of the duties of these two 
offices. 

The Soldiers and Sailors Civil 
Relief Act of 1940" seeks to 
protect the civil rights of per- 
sons in the armed services. The 
law provides for the temporary 
suspension of certain legal pro- 
ceedings and_ transactions 
which might prejudice those 
rights and enjoins the entry of 
default judgments in some cas- 
es, requiring the court to ap- 
point an attorney to represent 
the defendant who is or may 
be in the service. In what was 
apparently one of the first con- 
structions of the effect of this 
this legislation upon bankrupt- 
cy proceedings, I held that 
where there were a large num- 
ber of bondholders in a Chap- 
ter X reorganization, whose in- 
terests were all on an equal 
basis of priority, some of whom 
were directly represented by 
counsel and disinterested trus- 
tees who were appointed to 
protect the interest of all the 
creditors, the matter could pro- 
ceed to final determination and 
title to real property would be 
marketable even though some 
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No Peace Assurance Seen 
By Jurist In New 
World Charter 


Phoenixville, Pa. (CCNS) 
The United Nations’ Charter has 
no “teeth” and will not preserve 
peace because the veto power 
enables member nations to 
“throw it out the window” 
whenever they wish, retiring Su- 
preme Court Justice Owen J. 
Roberts told a meeting of his 
fellow townsmen here. 


It is up to the American 
people, Justice Roberts held, to 
lead the way toward a union of 
the democratic peoples of the 
earth. 

The speaker said the only law 
between nations was still the 
law of tooth and claw. “Trans- 
gressors may be reasoned with, 
economic sanctions may be en- 
forced, or member nations may 
be asked to send their forces to 
compel obedience. 


“But there is no compulsion 
about this. An _ international 
police force must have a form of 
international government be- 
hind it with law and authority.” 
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IN REAL ESTATE 


Title Re-Insurance means a 
continuation search of title, 
starting from the point 
when property title was last 
insured by any of these 
companies. It eliminates the 
need of searching all rec- 
ords for a period of 60 years 
or more every time there is 
a transfer of real estate or 
the re-financing of a mort- 





TITLE RE-INSURANCE 


Available at these 3 leading 
title guaranty companies [ 


FRANKLIN MORTGAGE & | 


TITLE GUARANTY CO. | 
509 Orange St. Newark 7,N.J. | 


LAWYERS TITLE GUARANTY 
COMPANY OF NEW JERSEY 
7 Nelson Pl. 


UNITED STATES MORTGAGE 


gage. The resylt: Greater 
roe ¥ & TITLE. GUARANTY co. 
Dione Goa 972 Broad St. Newark 2, N. J. 
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Capital & Surplus of $2,500,000 
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LEGAL NOTICES 





IN CHANCERY OF NDW JERSEY 
144/110 


TO Max L. Tanenbaum; Anna FE. Corey 
and Mr. Corey, husband of Anna E. Corey; 
Rhoda Ann De Camp and Mr. De Camp, 
husband of Rhoda Ann De Camp; Mrs 
Le Roy Bunker Secor, wife of Le Roy 
Bunker Secor, a former owner, and their 
or any of their respective unknown heirs, 
devisees, personal representatives, execu 
tors, administrators, grantees, assigns or 
successors in right, title or interest 
By virtue of an Order of the Court of 

‘hancery of New Jersey, made on the day 

of the date hereof, in a cause wherein Mary 

Devino, is complainant, and you and others 

are the defendants, you are required to ap 
pear and answer the bill of said complainant 

on or before the llth day of Septemiser, 
next, or the said bill will be taken as con 
fessed against you. 

The said bill is filed to absolutely debar 
and foreciose you from all right and equity 
of redemption of, in and to the premises 
described in certificate of tax sale dated 
October 30th, 1934, covering Lots 7, 8 and 
9 in Block 1184, on the Official Tax and 
Assessment Map of the City of Newark in 
Essex County 








And you, the above named are made de 
fendants, because you have or may claim 
to have a lien or liens, or some right, ! 
interest, estate claim in or to the premise 
described in said of complaint. 

FRED PRIEMAN 

Solicitor for and of Counsel 
with Comy lait ant, 

24 Commerce Street, 


Newark 2, New Jersey. 
Dated: July 10, 1945. 
LJ July 19, 26, Aug. 2, 9, 16 $20.80 





STATE OF NEWVE 7. : 
DEPARTMENT OF ST. 
CERTIFICATD OF DISSOLUTION 
To all dl whom these presenta may come, 
Greetin 
WILE RE: AS, It appears to my satisfaction, 
by duly authenticated record of the proceed 








ings for the voluntary dissolutior thereof 

by the ’ Y sent all the stock 

holders, d 1 office, that 
METROPOLIS AGENCY 

a corporation of this State, whose principal 


office is situated at No. 17 Academy Street 
in the City of Newark, County of Essex 
State of New Jersey (William 
being the agent therein and ir 
of, upon whom process may be ‘ ed), 

complied with the requirements of Title 14, 





Corporations, Gene — of Revised Statutes 
of New Jersey eliminary to the issuing 
of this Certific me, of Dissolution 

NOW THEREFORE, I, Joseph A, Brophy 
Secretary of State of the State of New 
Jersey Hereby Certify that the said 
corporation did, on the Fourteenth day of 





July, 19 file in my a duly executed 
and attested consent in writing to the disse 
lution of said corporation, exeented by aii 


the stockholders thereof, which said consent 
and the record of the proceedings aforesaid 
are nov on file in my said office as pro 
vided by law. 
IN TESTIMONY WHEREOF, I 
have hereto set my hand, and af 
fixed my official seal, at Trentor 
this Fourteenth day of July, A. D 
(Seal) one thousand nine hundred and 
forty-five 
A. BROPHY 
Secretary of State 
L.J.—July 19, 26, Aug. 2 $12.80 





TO THE CREDITORS OF THE NEW 
EXECUTIVH BUILDING AND LOAN 
ASSOCIATION LIQUIDATING CORPORA 
TION, formerly known as THE NEW 
EXBPCUTIVE BUILDING AND LOAN 
ASSOCIATION OF THE CITY OF NEW 
ARK, N. J. 

Public notice is hereby given, in accord 
ance with the statutes of the State of New 
Jersey. to the creditors of The New Execu 
tive Building and Loan Association of the 
City of Newark, N. J. (now known as The 
New Executive Building and Loan Associa- 
tion Liquidating Corporation) to bring in, 
under oath, their debts, demands and claims 
against such Association within three (3) 
months from the date hereof or be forever 
barred from any action therefor, or on 
account thereof against the said corporation, 
er its officers, directors or members 

Proofs of claim must be filed at the office 
of said Association, No. 631 Springfield Ave 
nue, Newark 3, N. J., or with the under 
signed Secretary thereof, at his office No 
83 Lincoln Avenue, Newark 4, N. J 

Dated June 28th, 1945 





THE NEW EXECU TIVE BOILD 
ING AND LOAN ASSOOCTATION 
LIQUIDATING COREORATION., 
(formerly known as THD NEW 


EXECUTIVE BUILDING ‘AND 
OAN ASSOCIATION OF THE 
ITY OF NEWARK, N. J.) 

ty Harry F. Peal, Secretary 
Arthur A. Werthmann, Attorney 

20 Clinton Street, 

Newark 2, N. J. 

L.J.—June 28 to Sept. 27 $52.54 
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STATE OF NEW JPRSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSULUTION 
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decisions in this 
garding divorce, Jud 
pointed out, adding 


circumstances has been as 
ed and exercised hers 
earlier cases 

Combined effect of 
rulings here and 
nouncements in the 
liams cases, according to 
opinion, formulates tl I 
that a divorce decree 




















by duly authenti 





ve | to whom these } may come, 
WHE it F AS, It appears y act 
tt athe nticat i 1 of tl I i 
‘the v ! t reof by 
he ous cons ’ t k Jers 
leposited in my office, that 
BROWNING REALTY CORPORATION 
1 rporation of this Stat whos principal 
at W lwood nue 
it lo of W 
Essex, Sta ft New 
wning g th 
harg th ’ 
se j as 
t I 14, Ce 
I d Statutes of 
t th . g ’ 
THEREFORE I A. Brophy 
Sta w Jer 
Cert fy that the said cor 
wration did, on the Sixth day of Ju 1945 
n my offic a duly ex t and attested 
sent in w t of said 
rporatic« kholders 
ereo hich 1 t record 
of the proc ar yw on 
file in my saic vided by rw 
IN TESTIMON 1 WHEREOF, I 
have hereunto set my hand and af 
fixed my official seal, at Trenton 
this Sixth day f July A DD 
(Seal) one thousand nine hundred and 
forty-fiv 
J. A BROP HY 
Secretary of 
L.J July 12, 19, 2¢ Aus 2 $16.80 
STATE OF NEW JERSEY 


ont PARTMENT OF STATI 
Cr REIPICATS O01 DISSOLUTION 


WHI ik f AS, 


“ 


y the unanime 





ders, deposited in 1 
NEW JERSEY EVER‘ 














co IN‘ 
a corporation of this Sts hos pr ipa 
thic s situated at N 786 Broad Street, 
the City of Newark of Essex, 
Stat f New Jersey I zg M lelbaum 
b gx th agent th 1 ry t re 
po whom pr ss ay served) has 
nplied with the ts « rit 14 
: sed tutes 
t ng 
t A. Brophy 
Stat f New 
that t said 








IN TESTIMONY WHPREOFPF, 





have heret set y hand and 
my officia seg at «Tr 
I'wenty rt la f 
Seal - th sand } 
rty-five 
BROPHY 
J July 26 Aug. 2, 9 $12.80 





July 2, 1945 

ESTATE OF JAMES D. BROWER, SR 

deceased 

Pursuant to the order of GPORGE H 
BECKER, Surrogate of the County of Essex 
this day made, on the application of the 
undersigned, Administrator c.t.a of said 
deceased, notice is hereby given to the eredi 
tors of said eceased, to exhibit to the 
subscriber under oath or affirmation, their 
claims and demands against the estate of 
said deceased, within six months from this 
date, or they will be forever barred from 
prosecuting or recovering the same against 
the subscriber 

THE HOWARD SAVINGS INSTITUTION 
Sorg & Sorg, Proctors, 

744 Broad Street, 
Newark 2, N. J. 
L.J.—July 5, 12, 19. 26, Aug. 2 








June 27, 1945 

ESTATE OF HATTIE A. HOLDEN, de- 

ceased 

Pursuant to the order of GEORGE H 
BECKER, Surrogate of the County of Pesex 
this day made, on fhe application of the 
undersigned, Bxecutor of said deceased, no- 
tice is hereby given to the creditors of said 
deceased, to exhibit to the subscriber under 
oath or affirmation, their claims and demands 
against the estate of said deceased, within 
six months from this date, or they will be 
ferever barred from prosecuting = reeover 
ing the same against the subscribe 

SAVINGS INV ot yd « TRU 8ST 

COMPA 

Stanley L. Gedney, Jr, srr ctor, 
525 Main Street, 
East Orange, N.J. 
L.J.—July 5, 12, 19, 26, Aug. 2 





July 13, 1945 
Estate of WILLIAM HERZOG, deceased. 
Pursuant to the order of GEORGE H. 
BECKDR, Surrogate of the County of Essex, 
this day made, on the application of the 
undersigned, Executor of said deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
under oath or affirmation, their claims and 
demands against the estate of said deceased, 
within six months from this date, or they 
will be forever barred from prosecuting or 
recovering the same against the subscriber. 
FIDELITY UNION TRUST COMPANY 
OF NEWARK 
Hood, Lafferty & meres, Proctors, 
744 Broad Street 
Newark N. J. 
L.J.—July 19, 26, Aug. 2, 9, 16 





July 2 
Estate of HAROID A. MOORE, deceased 









Pursuant to the order of GEORGI H 
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BECKER, Surrogate of 


notice is hereby given to 
said deceased, to exhib 
under oath or affirmatio 
demands against the estate 
within six months from this 
will be forever barred from t 
recovering the ante against the subscribers. 


July 3, 1945 
Estate of D. W. ROSS MACDONALD, de 


Pursuant to the order f GDORGE H 
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this day made, on the ap ation of the 
said deceased, 


ndersigned, Executors 





ALDRON M. WARD 
SHEPA RD BARNES 
PITNEY, HARDIN & WARD, Proctors 
744 Broad Street 
J. 


Newark 2 


L.J.—July 12, 19, 26, Aug. 2, 9 
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June 29, 1945 


PSTATE OF HELEN N. MACDONALD, de 
ceased 
Pursuant to the order of GEORGE H 
RECKER, Surrogate of the Cor 





CHISHOLM N. MACDONALD 
WALDRON M. WARD 
SHEPARD BARNES 

Pitney, Hardin & Ward, Proctors, 

744 Broad Street, Newark 2, N.J. 

L.J.—July 5, 12, 19, 26, Aug 2 


ESTATE OF RICCARD( 
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ty of Essex, 
this day made, on the application of the 
undersigned, Executors of said deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
under oath or affirmation, their claims and 
demands against the estate of said decemsed; 
within six months from this date, or they 
will be forever barred from prosecuting or 
recovering the same against the subscribers. 
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ESTS OF RECENT 
OPINIONS 


continued from page 2) 





NCTION — Equity recog- 
the proceedings of coor- 
te tribunals and is reluct- 
to arrest the prosecution 
, pending action at law. 

(Dp — Fraud of a conscious 
affirmative character may 
proved as a defense in our 
of law. 

NCERY PRACTICE—Equity 
» not make an obligatory 
ree that might be vain or 
yatory. 

ested from an opinion by 
» V. C., rendered July 24. 
In Chancery of New Jersey. 
een McClusky and O’Brien. 
smplainant: Philip Blach- 
o¢ defendant: Raymond J. 





plainant has applied for a 
inary injunction enjoin- 
ne prosecution of a pending 
pat law. 

May 1, 1945, complainant 
4to sell and defendant to 
»r $12,000 the tavern busi- 
he complainant located 
e Township of Franklin. 
#fendant made the requi- 
gn payment of $4,000. The 
mm agreement provides that 
sntract shall be condition- 
mthe purchaser securing a 
license .. . from the mu- 
authorities 
proper _ application 
should the said pur- 
rbe unable to secure... 
iquor license, then 
t shall be null and void 
te said deposit .. . shall be 
ed to the purchaser with- 
mdant promptly applied 
transfer of the license and 
31, 1945, the application 
lied on the ground there 
fh undisclosed interest in- 
and that defendant was 
be the sole owner, and 
-was not for the best in 
of the Township to per- 

: transfer to be made 
complainant having re- 
return the deposit, de- 
t instituted an action in 
preme Court to recbver it. 
inant then filed the 
t bill in which she charges 
ant resolved to elude his 
tual obligation and 
an anonymous letter to 
the Township Com- 
apprising them that a 
of lawless propensities 
ve financially interest in 
iness if the license were 
Complainant seeks a 
restraining the law ac- 
Stopping defendant from 
the contract void be- 
his fraudulent action, 
fecting specific perform- 


+ 


= 3 
= JQ 


iefendant has filed an af- 
denying any part in the 
and denying there is any 








me and U. 8S. District 
MENT SEARCHING 


ND ABSTRACTING 
TRENTON SERVICES 


1. Coe McKeeby 


ferd Place, Newark, N. J. 
i. MArket 3-4232 - 4233 








upon | 


the | 


outside interest. He has also 
presented an affidavit of the 
person named in the letter dis- 
claiming any interest in the 
transaction. 

An injunction is not conferred 
as a matter of right. Equity rec- 
ognizes and respects the pro- 
ceedings of co-ordinate tribun- 
als, and in ordinary circum- 
stances is reluctant to arrest the 
prosecution of a pending action 
at law. Where complainants 
cause of action is on the prelim- 
inary application in substantial 
dispute, equity should in the ab- 
sence of equitable justification, 
hesitate to suppress a pending 
law action. 

Complainant’s asserted cause 
is at the moment in substantial 
dispute.The deceit alleged as the 
basis for relief is of a conscious 
and affirmative character and 
fraud of that nature with the 
derivative estoppel is admissable 
as a defense at law. It therefore 
appears complainant has ade- 
quate protection at law. 

Moreover, even complainant’s 
ultimate success is doubtful. The 
obligations of the contract are 
contingent upon the license. 
This court will not make a vain 
decree. While the court could 
lead the defendant to the com- 
mittee it cannot make him suc- 
ceed. It cannot substitute its 
|judgment and discretion for 
|that of the committee. 
| The application for prelimin- 
ary restraint is denied. 





CONSTITUTIONAL LAW — The 
test of the generality of a law 
is that it shall embrace all 
and exclude none whose con- 
ditions and wants spender it 
equally appropriate to them as 
| a Class. 
| —An arbitrary oppressive or un- 
reasonable exercise of the 
| state’s police power is invalid. 
CONSTITUTIONAL LAW 
LANDLORD & TENANT 
—R.S. 46:8-11 held invalid as 
being special legislation and 
in violation of the due process 
clauses. 





Digested from an opinion by 
Burling, C. C. J., rendered July 
16, 1945. Atlantic County Circuit 
Court. Sbrolla v. Hess. For com- 
plainant: Lloyd, Horn & Perskie 


|by David M. Perskie and John B. 
Baratta. For defendant: Martin 
Bloom. 


This tenancy suit was institu- 
ted in the Atlantic City District 
Court and sought to acquire 
possession of certain premises 
in the City of Atlantic City on 
the ground the defendant held 
over and continued in possession 
after the expiration of his term 
and after demand for possession 
had been made. The matter was 
transferred to the Circuit Court 
pursuant to RS. 2:58-27. De- 
fendant has moved to dismiss 
the cause on the ground that 
the notice to terminate the ten- 
ancy set forth in the affidavit 
was not in accordance with RS. 
46:8-11 et seq and that the court 
was therefore without jurisdic- 
tion. The complainant counter- 
ed with the assertion that this 
last mentioned statute was un- 
constitutional in that it was a 
private or special law not en- 





acted as such and that it de- 
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WORKMEN’S COMPENSATION 
Held, on-facts, decedent’s 
death from fall out of 20th 
floor window was not an ac- 
cident ansing out of the em- 
ployment. 

—Burden is on petitioner to es- 
tablish death arose out of and 
in the course of, the employ- 
ment. 

Digested from an opinion by 
Brogan, C. J., rendered July 23, 
1945. N. J. Supreme Court. Relay 
v. Continental American Life 
Ins. Co. For prosecutor: David 
Roskein, John A. Laird of coun- 
sel. For. respondent: Kristeller & 
Zucker, Saul J. Zucker of coun- 
sel. 

This is a compensation case. 
The Bureau allowed compensa- 
tion. On appeal, the Pleas re- 


prives complainant of property 
without due process of law. 

R.S. 46:8-11 became effective 
April 4, 1945 and by its provi- 
sions was to remain in effect for 
2 years and three months. Its 
preamble recites that certain 
landlords have been taking ad- 
vantage of the existing housing 
shortage which has created an 
emergency in certain cities, and 
that the peace and welfare of 
the public is threatened to such 
an extent as to make necessary 
the passage of measures to pro- 
mote the general welfare by 
curbing oppressive actions of 
landlords who seek to raise 
rents, terminate tenancies, etc. 
It then provides (1) any existing 
tenancy for dwelling purposes 


shall continue provided the ten- | Versed. : 
ant shall continue to pay the| The decedent, Irwin Relay, 
was an insurance solicitor for 


rent stipulated at the beginning 
of his tenancy and (2) any ten- 
ancy continued under the pro- 
visions of this act may be ter- 
minated upon 6 months notice 
upon certain conditions. 

The act further provides that 
it shall be inoperative except in 
cities bordering on the Atlantic 
Ocean in counties of the fifth 
class having a population of less 
than 150,000. The exception is 
such that the act applies only to 
Brigantine, Atlantic City, Vent- 
nor City and Margate. 


A law, to be general, must op- 
erate equally upon all of a group 
of objects, which, having regard 
to the purposes of the legisla- 
tion, are distinguished by char- 
acteristics sufficiently marked 
and important to make them a 
class by themselves. The test is 
the appropriateness of the pro- 
visions to the objects that it ex- 
cludes. It is not what a law in- 
cludes that makes it special, but 
what it excludes. If nothing be 
excluded that should be con- 
tained the law is general. If it 
arbitrarily separates some per- 


respondent. On August 22, 1941, 
he came to the National Newark 
and Essex Building in Newark, 
where he had an office on the 
20th floor. He was not feeling 
well. He left the elevator and 
turned to go in the direction of 
his office. This was between 7 
and 7:30 in the evening. At 7:25 
a witness saw a man’s body 
hurtling through the air and 
fall in an adjacent lot. It proved 
to be the decedent. It further 
appeared decedent had vomited 
in the hallway on the 20th floor 
and evidence thereof was found 
in the neighborhood of one of 
the elevator shafts and on the 
window sill of the window from 
which he fell. 

The court inclines to the view 
that petitioner did not sustain 
the burden of proving that 
death arose out of decedent’s 
employment. Decedent was sick 
at the time he reached the 
building. His illness was neither 
related to nor a consequent of 
anything he had done in the 
course of his employment. De- 
cendent and petitioner had vis- 


sons, places, or things, it is| ited petitioner’s mother at about 
special. 4:30 P. M. Shortly thereafter he 
t cannot be contended that] left. There is no evidence as to 


the emergency mentioned exists 
only in the stated cities. It is a 
matter of common knowledge, 
and the court takes judicial no- 
tice that the emergency is as 
great in other seashore resorts 
and in the industrial centers 
throughout the state. Nor can it 
be contended the landlords in 
these 4 cities act differently 
from the landlords in other 
parts of the state. 

The distinctions sought to be 
made are not substantial but il- 
lusory. The test of the general- 
ity of a law, that it shall em- 
brace alt and exclude none 
whose conditions and wants 
render such legislation equally 
appropriate to them as a class 
has not been met. The act is 
special and local and is uncon- 
stitutional. 


The act is also unconstitution- 
al as in violation of due process. 
The act provides that the tenant 
can remain at the original rent- 
al. No provision is made for ad- 
justment of the rent, so as to 
make’ it generally fair and 
reasonable. The contention that 
it is within the state’s police 
power to impair contract rights 
is correct but the power can only 
be validly exercised if it be ex- 
ercised reasonably. The _ at- 
tempted exercise here was dis- 
criminatory, oppressive and un- 


his activity between then and 
the time of his death, or that he 
reached his office to undertake 
any work for the company. 

The burden is on petitioner to 
establish that the injury or 
death arose out of and in the 
course of the employment. She 
has failed to establish her case 
by the standard of proof which 
the statute requires. 

The writ is dismissed but 
without costs. 


QUO WARRANTO — Quo War- 
ranto is the proper remedy to 
determine the right to an of- 
vice. 

STATUTES — Where there are 
inconsistent provisions in a 
general statute and in a speci- 
fic statute, the provisions of 
the specific statute govern. 

OFFICE — A change in term 
does not create a new office. 
Digested from an opinion by 

Donges, J., rendered July 724, 

1945. N. J. Supreme Court. Pelle- 

grino v. Evans. For. relator: 

Charles E. McCraith. For de- 

fendant: David Armstrong. 
Relator, by. this writ of quo 

warranto, seeks to oust the de- 
fendant from the office of Build- 
ing Inspector of the City of Rah- 
way and to have it adjudged 
that relator is entitled to said 








BANKRUPTCIES 
BENETIN, John (mechanic) 33 Bergen St., 
Carteret; vol; liab. $1,736.75; assets 


$210; refr. Weelans; solr. Leo Goldberger ; 
7-21. 


GAUGHRAN, Philip (sub-storekeeper) 427 
Kerrigan Blvd., Nwk.; vol; liab, $4,175; 
assets $4,322.03; refr. Schenck; solr. 
J. V. Melillo; 7-24. 

GERLACH, William (inspector 3rd class) 
290 Central Ave. ,Nwk.; vol; liab. $720- 
.86; assets $530; refr. Schenck; solr. Roy 
Dunn; 7-24. 

KAPLAN, Harry (carpenter) 1236 E. 7th 
St., Plainfield; vol; liab. $7,234.33; assets 
$100; refr. Weelans; solr. bdward Sachar ; 
7-21. 

LEONARDIS, Jerry (vegetable peddler) 22 
Scheerer Ave., Nwk.; vol; liab. $6,568; 
assets $100; refr. Schenck; solr. Geltzeiler 
& Honigfeld; 7-27. 

LLOYD, Arthur E. (asst. in sales engin 
eering dept.) 345 Plymouth Rd., Union; 
vol; liab. $11,696.95; assets $820; refr. 
Weelans; solr, George Walsh; 7-18. 

PASQUALE, Margaret. (helper) 444 W. 
Grand St., Bliz.; vol; liab. $11,800; 
assets $100; refr. Schenck; solr. Eugene 
Liota; 7-27. 

SREDNIK, Thomas (poultry farm) So. Mill 
Rd., Vineland; vol; liab. $103,389.51; 
assets $50; solr. I. Levin; 7-24. 

STRAUB, Charles (scrap investigator) 216 
Bordentown Ave., So. Amboy; vol; liab 
$94,693.16; assets none; refr. Weelans; 
solr. B. J. Quackenbush; 7-20. 








office. It is conceded that the 
Building Inspector is an Officer, 
as distinguished from one who 
holds a position or employment, 
so quo warranto is the proper 
remedy. 

Relator was appointed to the 
office on January 1, 1935, for a 
term of two years. No ordinance 
was adopted fixing the term for 
this office. The commissioners 
apparently acted by virtue of 
R.S. 40:171-58 which provides 
that in all cities the governing 
body shall have power to ap- 
point a building inspector and 
fix his terms not to exceed two 
years. Relator continued in office 
until 1944, when he was dismiss- 
ed and defendant was appoint- 
ed. 


R.S. 40:171-168 provides that 
in cities of the second class, 
building inspectors shall hold 
office during good behavior and 
shall be removed only for cause 
after charges have been made 
and proved. Rahway is a city of 
the second class by the census of 
1930. Since this latter section 
applies to second class cities 
specifically and the former to 
cities generally, the latter sec- 
tion controls. 

Relator was served with no 
charges and had no hearing. 
His dismissal was improper. 

The city contends that since it 
was not a second class city prior 
to 1930, R.S. 40:11-17, prevents 
relator from acquiring tenure. 
This statute provides the census 
shall not operate to fill any ad- 
ditional offices. All that occurred 
here waS a change in term. 
There was no new or different 
office created. 


Relator is entitled to a judg- 
ment of ouster, with costs. 
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reasonable in that it provides no 
formula, safeguard, or machin- 
ery to fix fair and equitable 
rents. It is therefore an invalid | }) 
exercise of the police power. 
The act is unconstitutional. 
Motion denied. 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 7) 


PRACTICE — APPEAL — Any 
reasons stated or urged in ob- 
taining a rule for a new trial 
become res adjudicata and 
are not available on appeal 
unless formally abandoned 
and reserved by court order. 

—Failure of the court to charge 
a point or sufficiently enlarge 
on a point charged is not a 
ground of appeal unless a re- 
quest to charge was made. 

PRACTICE — The allowance of 
rebuttal testimony is a matter 
for the discretion of the trial 
court. 

Digested from a per curiam 
opinion rendered July 24, 1945. 
N. J. Supreme Court. Bach v. 
Hillside Transportation. For 
plaintiff: Irving Edelstein. 
Thomas F. Doyle of counsel. For 
defendant: John C., Grimshaw. 
David E. Feldman of counsel. 

Defendant appeals from a 
judgment awarding damages to 
plaintiff for personal injuries 
sustained when he was run 
down by defendant’s automobile 

The first point is that the trial 
court erred in denying a motion 
for nonsuit and a directed ver- 
dict. These grounds are not 
available to appellant. After ver- 
dict, a rule to show cause was 
obtained on the grounds the ver- 
dict was contrary to the weicht of 
the evidence and excessive. While 





the question of the weight of 
the evidence was not argued 
there was no formal abandon- 


ment of this point by court or- 
der, a necessary requirement, if 
any reason urged in support of 
the rule is to be reserved for ap- 
peal. The question of the weight 
of the evidence is necessarily in- 
volved in the exceptions to the 
refusal to nonsuit and to direct 
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a verdict. The grounds’ urged 
were and are that there was no 
proof of negligence, that con- 
tributory negligence conclusive- 
ly appeared and that there was 
no proof of ownership. These 
are all res adjudicata under the 
rule, and hence not now avail- 
able. 

It is next argued it was error 
to permit one of the witnesses 
to testify in rebuttal after he 
had been called by the plaintiff 
on his main case. But this is not 


error. It is a matter entrusted 
to the discretion of the trial 
court. 


It is also charged it was error 
for the court to charge plain- 
tiff’s first request to charge 
without elaborating on it. This 
is addressed not to what the 
court said but what it failed to 
say. There was no request by 
defendant to have the court am- 
plify the charge now complained 
of. 

Finally, it is argued the court’s 
denial of a new trial amounted 
to an abuse of discretion. The 
court reduced the verdict from 
$15,000 to $10,000. The refusal to 
reduce it further or set it aside 
in toto was not an abuse of its 
discretion. 

Affirmed with costs. 
EXECUTION — Where levy is 

made on a bank account, the 

onus of proof is on creditor 

to establish the moneys are 

the property of the debtor. 
GIFTS — A promise or state- 

ment of intention to make a 

gift inter-vivos is unenforce- 

able so long as it remains un- 
executed. 
GIFTS—INFANTS — A minor is 


incapable of making an ir- 
revocable gift inter vivos. 
EXECUTION — CREDITORS 


RIGHTS — Where the exist- 
ance of a credit to the judg- 
ment debtor is denied, same 
cannot be reached by levy 
and order to show cause but 
can be established under R.S. 
2:26-171 et seq. 

Digested from an opinion by 
Heher, J., rendered July 20, 1945. 
N. J. Supreme Court. Winchell v. 
Clayton, et al. For plaintiff: Ed- 
ward De Sevo and Mark Town- 
send, Jr. For defendant, Helen 
E. Clayton: Vincent E. Hull. 

Plaintiff recovered a judgment 
for $1,500 against defendant 
Helen E. Clayton individually; 
and he seeks satisfaction there- 
of from funds on deposit in the 
Passaic National Bank to her 
credit as administratrix of the 
Estate of John William Clayton. 
A levy was made on the account, 
,and this defendant and the 
| bank were ruled to show cause 
why so much of the moneys as 
was necessary to satisfy the exe- 
cution should not be paid over. 

The burden rests upon plain- 
tiff to prove that the moneys 
thus deposited are the individ- 
ual property of the judgment 
debtor. He has sustained the 
onus of proof only as to $146.25. 

The account was opened with 
a deposit of $8,333. representing 
the amount paid in settlement 
of an action instituted by Helen 
E. Clayton, as administratrix ad 
prosequendum, under the death 
act, for the pecuniary loss occa- 
Sioned to the next of kin of her 
husband. The recovery was for 
the benefit of the widow and her 
two children, Dorothy and John, 
in equal shares. There was also 
withheld $4,000 pending deter- 
mination of the quantum of 
counsel fees. Some time prior to 
the levy Helen E. Clayton with- 
drew her distributive share in 
two installments. She also made 
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is 
North Carolina. 

Legally, he said, it is not nec- 
essary that a void marriage be 
so declared by a court before the 
parties 
second time. However, he added, 
a 
riage void ab initio will be en- 
tertained by 
courts. 


Need Not Have Void 


Marriage Annulled 


Raleigh, N. C. (CCNS)—North 
Carolina’s Attorney General 
Harry McMullan ruled here that 
a marriage contracted by a per- 
son who has a living spouse from 
whom he has not been divorced 


void and not voidable in 


thereto may marry a 


suit to declare such a mar- 


North Carolina 








a check to her son John, for his 
share. This check was not cash- 
ed until after the levy was made. 
When the question of legal fees 
was 
$438.77 for distribution. This was 
also deposited and the adminis- 
tratrix 
John a check f< 
was later cashed by him. The 
monies remaining on deposit are 
the 
daughter, Dorothy, and Helen’s 


settled there remained 


thereafter gave 
or $146.25 which 


shortly 


distributive share of the 


of the amount remaining 
from the attorney’s fee dispute. 
Plaintiff maintains that the 
*hildren made a gift of their 
shares to their mother, but the 
evidence does not sustain the 
contention. There was no as- 


signment. Statements by the son 
that he had no intention of re- 
ceiving any money from the es- 
tate are at most an unexecuted 
intention or promise to make a 
gift 
able. 
would 
tain a gift on an issue between 
the mother and son. There is no 


inter vivos and unenforce- 
Certainly the evidence 
not be sufficient to sus- 


evidence of a gift as to the 
daughter’s share, and if there 
were it would be unavailing 


since she was a minor and in- 
capable of 

Plaintiff also contends there is 
a debt due from the daughter 
to the mother. 

So 
no levy upon this alleged credit 
and only a debt admitted by the 
garnishee to be owing by it to 
the judgment creditor is reach- 
able by this process. Moreover, 
the 
this 
and 
debtedness. This summary pro- 
ceeding cannot be invoked to de- 
termine the existence of the as- 
serted debt. The statute provides 
a remedy where the existence of 
the credit is disputed. R.S. 2:26- 
171 et seq. 

An order may be entered ac- 
cordingly. 


an irrevocable gift. 


far as appears, there was 


daughter is 
proceeding. 
the mother 


not a party to 
The daughter 
denied the in- 
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Bankruptcy 
(Continued from page 5) 


of the bondholders not actively 
participating might be in the 
armed services. The mandatory 
provisions of the Act do not 
apply to a Chapter X proceed- 
ing. However, under the discre- 
tion vested by the statute in 
the court to appoint an attor- 
ney in any case, I appointed 
the attorneys for the indenture 
rustee to represent bondhold- 
ers who are or may be serving 
in the armed forces.” 

An interesting question 








inci- 


dent to our wartime economy 
is whether the bankruptcy 
courts, in selling property of 


an estate, are bound by price 
ceilings promulgated by the Of- 
fice of Price Administration un- 
der authority of the Emergency 
Price Control Act of 1942.” The 
Bankruptcy Act requires the 
sale to be at public auction to 
the highest bidder,” so as to 
procure the greatest advantage 
to the creditors. Those who 
maintain that the limitations 
apply argue that the War Pow- 
er Acts are statutes enacted for 
the safety of our national ex- 
istence and that Congress could 
not have regarded the rights 
of creditors in a bankruptcy 
proceeding as more important 
than the objectives of the war 
effort." Those holding the con- 
trary view urge that the de- 
clared purposes of the War 
Power Acts will certainly not be 
violated a judicial proceed- 
ing. It is asserted that a court 
of justice will not be presumed 
to encourage speculative, un- 
warranted and abnormal price 
increases or to do anything else 


iy 
ll 


that is not in the interest of 
national defense.” Under this 
construction, the Bankruptcy 


Act is deemed to be a specific, 
complete, comprehensive stat- 
ute, permanent and exclusive 
in its operation, whereas the 
price measures are temporary 
and general 
by implication repeal or super- 
sede the Bankruptcy Act. 

I could go on making more 
suggestions for better bank- 
ruptcy administration and giv- 
ing you more views as to what 
creditors should do and what 
lawyers should not do, but in 
the long run it is only through 
the cooperative efforts of all 
those who play a role in this 
field that we may hope to 
achieve the objectives we have 
stated. Bankruptcy laws should 
aid the honest debtor and dis- 
courage the dishonest ones. 
Creditors, attorneys, account- 
ants, credit agencies, enforce- 
ment officers — all must recog- 
nize their obligations in the 
democratic system under which 
bankruptcy proceedings are 
conducted in our country. Vig- 
ilance reaps rewards, if not 
compensatory in a particular 
instance, certainly contributive 
to the improvement of bank- 
ruptcy administration as a 
whole and that result can only 


rebound to the ultimate ad- 
vantage of all. 
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Jurisdiction of JU, 
Courts Over State’ 
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Denver, Colo. (CCNS) — j, 
diction of Federal courts ip 
es involving Utah State t 
was found restricted in ang 
ion handed down here by 
Tenth Federal Circuit Cour 
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Appeals, which reversed 
ments awarding two CON’ 
mining companies recover ‘ANT 
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taxes paid under protest 

Written by Judge Walt 
Huxman, the Circuit mm 
opinion quotes the Utah | 













































































code as stating “any taxp.gm am ov 
may pay tax under protest provisi 
thereafter bring an tion of $5 
any court of competent jurisdiighich | 
tion,” and concludes that if haree 
state desired tax recovery @ipot affe 
tions to be brought in FP bh of th 
Courts, it would specifically MM former 
state. ; ‘ state r 
A dissenting opinion was ffion to | 
by Circuit Judge Orie L. Philiition s 

who said “neither the conter, 
the statute nor the public pM... -, 
of the State of Utah india, —. 4 
that the phrase ‘in any cour. 
‘ompetent jurisdiction’ sham? 
be restricted to state courts"... n 
T >I 
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Mentioned For Plo 8. M 
On Supreme Tribunal’: = ““ 
Washington, (CCNS) — Dy matte 
A. Simmons, Houston, presid me 
of the American Bar Associatgme®®* ©" 
is being mentioned by frigggySt?c 
here as a possible successor er 
Justice Owen J. Roberts on @ Act © 
U. S. Supreme Court. = We 
It was undertsood +! ant. T! 
Simmons was drawing ¢« e wuts 
support not only from the i som 
profession, of which he has} gee 
been one of its most pop 5, 19 


leaders, but from labor 
iness organizations as 
Noted also has been the ! 
that Texas has never be 
presented on the Supr 
Court, whereas among 





|southern states Tennesse: ! 


| had five, and Virginia, K 
















and South Carolina four just 
each. 
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